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STATE OF WASHINGTON
DEPARTMENT OF FINANCIAL INSTITUTIONS
CONSUMER SERVICES DIVISION

IN THE MATTER OF DETERMINING NO. C-04-088-05-FO01
Whether there has been a violation of the
Mortgage Broker Practices Act of Washington by:

RICHARD TODD HEINRICKS, FINAL ORDER
Respondent.

I. DIRECTOR'S CONSIDERATION

A. Procedural History.  This matter has come before the Director of the Department of
Financial Institutions of the State of Washington (Director) pursuant to RCW 34.05.464. On April 15,
2004, the Director, through Consumer Services Division Director and Enforcement Chief Chuck Cross
(Division Director Cross), entered a Statement of Charges and Notice of Intention to Enter an Order
to Impose Fine, Prohibit from Industry, Order Restitution, and Collect Investigation Fee (Statement
of Charges). A copy of the Statement of Charges is attached and incorporated into this order by this
reference. The Statement of Charges was accompanied by a cover letter dated April 15, 2004, a Notice
of Opportunity to Defend and Opportunity for Hearing, and a blank Application for Adjudicative
Hearing for Richard Todd Heinricks (Heinricks). The Department of Financial Institutions of the State
of Washington (Department) served the Statement of Charges, cover letter dated Apri'l 15, 2004,
Notice of Opportunity to Defend and Opportunity for Hearing, and blank Application for Adjudicative
Hearing for Heinricks on Respondent Heinricks on April 15, 2004 by first class mail and on April 19,
2004 by Federal Express overnight delivery.

On April 26, 2004, Respondent Heinricks filed an Application for Adjudicative Hearing. On

August 13, 2004, the Director, throﬁgh Division Director Cross, entered a Consent Order resolving the
1
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Statement of Charges. A copy of the Consent Order is attached and incorporated into this order by this
reference, The Consent Order was accompanied by a cover letter dated August 13, 2004. The
Department served the Consent Order and cover letter dated August 13, 2004 on Respondent
Heinricks on August 16, 2004 by Federal Express overnight delivery.

On October 18, 2004, the Department issued a Notice of Intention to Lift Stay and Impose
Balance of Fine and Prohibition (Notice) alleging non-compliance by Respondent Heinricks with
certain terms and conditions set forth in the Consent Order. A copy of the Notice is attached and
rincorporated into this order by this reference. The Notice was accompanied by a copy of the Consent
Order and a blank Application for Expedited Adjudicative Hearing for Heinricks. The Department
served the Notice, copy of the Consent Order and blank Application for Expedited Adjudicative
Hearing for Heinricks on Respondent Heinricks on October 30, 2004 by ABC Legal Services. On
November 10, 2004, Respondent Heinricks filed an Application for Expedited Adjudicative Hearing.

On November 15, 2004, the Department made a request to the Office of Administrative
Hearings (OAH) to assign an Administrative Law Judge (ALJ) to schedule and conduct an expedited
hearing on the Notice. On November 18, 2004, OAH assigned ALJ Christy Gerhart Cufley (ALJ
Cufley) to preside over prehearing and hearing proceedings and issue an initial decision. On
November 19, 2004, ALJ Cufley issued an Order for Telephonic Prehearing Conference scheduling a
prehearing conference on Monday, December 13, 2004 at 1:30 p.m. .On December 13, 2004, pursuant
toa motion. by Respondent Heinricks, ALJ Cufley issued a letter rescheduling the telephonic
prehearing conference for Monday, January 10, 2005 at 9:30 am. On January 10, 2005, all parties

attended a telephonic prehearing conference during which it was agreed that the hearing would be held

January 20, 2005.
2
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On January 20, 2005, the hearing was conducted by ALJ Cufley with all parties in attendance.

On January 26, 2005, ALJ Cufley issued Proposed Findings of Fact, Conclusions of Law, and Order

(Initial Decision and Order), affirming the Notice of Intention to Lift Stay and Impose Balance of Fine

and Prohibition issued by the Department on October 18, 2004. On January 26, 2005, OAH sent the

Tnitial Decision and Order to the address provided by Respondent Heinricks during the hearing on

January 20, 20035.

Under RCW 34.05.464 and WAC 10-08-211, Respondent Heinricks had twenty (20) days

from the date the Initial Decision and Order was served to file a Petition for Review of the Initial

Decision and Order. Respondent Heinricks has not filed a Petition for Review.

B. Record Presented. The record presented to the Director for his review and for entry of

a final decision included the following:

1. Statement of Charges, cover letter dated April 15, 2004, and Notice of Opportunity to
Defend and Opportunity for Hearing, with documentation of service;
2. Application for Adjudicative Hearing for Richard Todd Heinricks;
3. Consent Order and cover letter dated August 13, 2004, with documentation of service;
4. Notice of Intention to Lift Stay and Impose Balance of Fine and Prohibition dated
October 18, 2004, with documentation of service;
5. Application for Expedited Adjudicative Hearing for Richard Todd Heinricks;
6. Request to OAH for Assignment of Administrative Law Judge;
. 7. Notice of Assignment of Administrative Law Judge dated November 18, 2004, with
documentation of service;
8. Order for Telephonic Prehearing Conference dated November 19, 2004, with
documentation of service;
9. Letter Rescheduling Telephonic Prehearing Conference dated December 13, 2004;
3
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10. Pre-Hearing Order dated January 10, 2005, with documentation of service;

11. Proposed Findings of Fact, Conclusions of Law, and Order (Initial Decision and
Order) dated January 26, 2005, with documentation of service.

C. Factual Findings and Grounds For Order. Pursuant to RCW 34.05.461, the Director

hereby adopts the Proposed Findings of Fact, Conclusions of Law, and Order, which is attached hereto.

II. FINAL ORDER

Based upon the foregoing, and the Director having considered the record and being
otherwise fully advised, NOW, THEREFORE:
A. IT IS HEREBY ORDERED, That:
1. Respondent Richard Todd Heinricks pay a fine of $9,000.00; and
2. Respondent Richard Todd Heinricks pay an investigative fee of $621.14; and

3. Respondent Richard Todd Heinricks pay restitution to Kathryn M. Rawley in the
amount of $4,589.75; and

4. Respondent Richard Todd Heinricks is prohibited from participating in the
conduct of the affairs of any licensed mortgage broker or any mortgage broker
exempt from Washington law under RCW 19.146.0201(1)(d) or (f) for ten (10)
years from the date of entry of the Consent Order in any capacity, including but
not limited to: (1) any financial capacity whether active or passive or (2) as an
officer, director, principal, designated broker, employee, or loan originator or (3)
any management, control, oversight or maintenance of any trust account(s) in any
way related to any residential mortgage transaction or (4) receiving, disbursing,
managing or controlling in any way, consumer trust funds in any way related to
any residential mortgage transaction.

B. Reconsideration. Pursuant to RCW 34.05.470, Respondent has the right to file a

Petition for Reconsideration stating the specific grounds upon which relief is requested. The Petition
must be filed in the Office of the Director of the Department of Financial Institutions by courier at 150
Israel Road SW, Tumwater, Washington 98501, or by U.S. Mail at P.O. Box 41200, Olympia,

Washington 98504-1200, within ten (10) days of service of the Final Order upon Respondent. The
4

FINAL ORDER -~ DEPARTMENT OF FENANCIAL INSTITUTIONS
RICHARD TODD HEINRICKS Division of Consumer Services
C-H4-088-05-FO01 150 Israel Rd SW

PO Box 41200
Olympia, WA 98504-1200
(360) 902-8795




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Petition for Reconsideration shall not stay the effectiveness of this order nor is a Petition for
Reconsideration a prerequisite for seeking judicial review in this matter.

A timely Petition for Reconsideration is deemed denied if, within twenty (20) days from the date
the petition is filed, the agency does not (a) dispose of the petition or (b) serve the parties with a written
notice specifying the date by which it will act on a petition.

C. Stay_ of Order. The Director has determined not to consider a Petition to Stay the
effectiveness of this order. Any such requests should be made in connection with a Petition for Judicial

Review made under chapter 34.05 RCW and RCW 34.05.550.

D. Judicial Review. Respondent has the right to petition the superior court for judicial
review of this agency action under the provisions of chapter 34.05 RCW. For the requirements for filing
a Petition for Judicial Review, see RCW 34.050.510 and sections following.

E. Non-compliance with Order. If you do not comply with the terms of this order, the

Department may seek its enforcement by the Office of Attorney General to include the collection of the
fines, fees and restitution imposed herein.
F. Service. For purposes of filing a Petition for Reconsideration or a Petition for

Judicial Review, service is effective upon deposit of this order in the U.S. mail, declaration of service

attached hereto.

rk
DATED this

2005.

STATE OF WASHINGTON
DEPARTMENT OF FINANCIAL INSTITUTIONS
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£96-04-028, recodified as § 208-660-080240, filed 2/1/96, effective 4/1/96. Statutory Authority: RCW 19,146,225, §5-13-
091, § 50-60-08020, filed 6/21/95, effective 7/22/95.]

WAC 208-660-08025 Trust account deposit requirements.
(1) All funds received from borrowers or on behalf of borrowers for the payment of third-party providers, whether
specifically identified as such or not, and regardless of when they are received, must be deposited in the trust account(s)
prior to the end of the third business day following receipt. In order to satisfy this requirement in regard to the deposit of a
check or money order, the mortgage broker must within one business day after receipt of the check or money order:

(a} Endorse the check or money order "for deposit only” with the broker's trust account number and mail the check
postage prepaid to its financial institution; or

{b) Endorse the check or money order "for deposit only" with the mortgage broker's trust account deposit number and
by the end of the next business day mail the check or money order postage prepaid to the main office of the broker. The
main office shall, in turn, deposit the check or money order in its financial institution pricr to the end of the third business
day after receipt of the check or money order in the main office; or

{c) Deposit the check or money order into its trust account by depositing it directly at the branch where its trust account
is held or at an ATM of its financial institution,

(2} All deposits to the trust account{s) must be documented by a bank deposit slip which has been validated by bank
imprint, or by an attached deposit receipt which bears the signature of an authorized representative of the mortgage broker
indicating that the funds were actually deposited into the proper account(s).

(3) Receipt of funds by wire transfer or any means other than cash, check, or money order, must be posted in the same
manner as other receipts. Any such transfer of funds must include a traceable identifying name or number supplied by the
financial institution or transferring entity. The mortgage broker must also retain a receipt for the deposit of the funds which
must contain the traceable identifying name or number supplied by the financial institution or transferring entity.

(4) Deposits to the trust account(s) must be limited to funds delivered to the mortgage broker for payment to third-party
providers, except a mortgage broker may deposit its own funds into the trust account(s) to prevent a disbursement in excess
of an individual borrower's subaccount, provided that the exact sum of deficiency is deposited and detailed records of the
deposit and its purpose are maintained in the trust ledger and the trust account(s) check register. Any deposits of the
mortgage broker's own funds into the trust account(s) must be held in trust in the same manner as funds paid by borrowers
for the payment of third-party providers and treated accordingly in compliance with the Mortgage Broker Practices Act.

H a mortgage broker has deposited its own funds into its trust account, the mortgage broker may receive reimbursement for
such deposit at closing into its general business bank account provided:

(a) All third-party provider's charges associated with the mortgage broker's deposit have been paid;

(b) The HUD 1 Settiement Statement provided to the borrower clearly reflects the line item, "deposit paid by broker,"
and the amount deposited;

{c) The HUD 1 Settlement Statement provided to the borrower clearly reflects the line item, "reimbursement to broker
for funds advances," and the amount reimbursed; and

(d) Any funds disbursed by escrow at closing to the mortgage broker for payment of unpaid third-party pmvaciers
expenses charged or to be charged to the mortgage broker are deposited into the borrower's subaccount of the mortgage
broker's trust account.

[Statutory Authority: RCW 43.320.010, 19.146.223. 01-01-044, § 208-660-08023, filed 12/8/00, effective 1/8/01; 96-04-
028, recodified as § 208-660-08025, filed 2/1/96, effective 4/1/96. Statutory Authority: RCW 19,146,225, 95-13-091, § 50-
60-08025, filed 6/21/93, effective 7/22/95.]

WAC 208-660-08030 Trust account disbursement requirements.
(1) Each mortgage broker is responsible for the disbursement of all trust account funds, whether disbursed by personal
signature, signature plate, or signature of another person authorized to act on the mortgage broker's behalf.
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{2) All disbursements of trust funds must be made by check, drawn on the trust account, and identified on the check as
pertaining to a specific third-party provider transaction or borrower refund, except as specified in this section. The number
of each check, amount, date, and payee must be shown in the trust account(s) check ledger as written on the check.

(3) Disbursements may be made from the trust account(s) for the payment of bona fide third-party providers' services
rendered in the course of the borrower's loan origination, if the borrower has consented in writing to the payment. Such
consent may be given at any time during the application process and in any written form, provided that it contains
sufficient detail to verify the borrower's consent to the use of trust funds. No disbursement on behalf of the borrower may
be made from the trust account until the borrower's or broker's deposit of sufficient funds into the trust account(s) is
available for withdrawal.

(4) If a borrower has more than one loan application pending with a mortgage broker, the mortgage broker shall maintain a
separate subaccount ledger for each loan application. The borrower must consent to any transfer of trust account funds
between the individual subaccounts associated with these pending loan applications. The consent must be maintained in the
borrower's loan file and referenced in the borrower's subaccount ledger sheets.

(5) Among other prohibited disbursements, no disbursement may be made from a borrower’s subaccount:

(a) In excess of the amount held in the borrower's subaccount (commonly referred to as a disbursement in excess);

(b) In payment of a fee owed to any employee of the mortgage broker or in payment of any business expense of the
mortgage broker;

{c) For payment of any service charges related to the management or administration of the trust account(s);

(d) For payment of any fees owed to the mortgage broker by the borrower, or to transfer funds from the subaccount to
any other account; and

{e) For the payment of fees owed to the broker under RCW 19.146.070 (2)(a).

{6) A mortgage broker may, in the case of a closed and funded transaction, transfer excess funds remaining in the
individual borrower's subaccount into the mortgage broker's general business bank account in full or partial payment of
fees owed to the mortgage broker upon determination that all third-party providers' expenses have been accurately reported
in the loan closing documents and have been paid in full, and that the borrower has received credit in the loan closing
documents for all funds deposited in the trust account.

Each mortgage broker shall maintain a detailed audit trail for any disbursements from the borrower's subaccount(s) into the
mortgage broker's general business bank account, including documentation in the form of a final HUD-1 Settlement
Statement form showing that credit has been received by the borrower in the closing and funding of the transaction. The
disbursements must be made by a check drawn on the trust account and deposited directly into the mortgage broker's
general buginess bank account.

{7} Borrower funds held by the mortgage broker must be remitted to the borrower within five business days of the
determination that all payments to third-party providers owed by the borrower have been satisfied.

(8) Any trust funds held by the mortgage broker for 2 borrower who cannot be located must be remitted in compliance with
the Uniform Unclaimed Property Act of 1983, chapter 63.29 RCW.

[Statutory Autherity: RCW 43.320.010, 19.146.223. 01-01-044, § 208-660-08030, filed 12/8/00, effective 1/8/01; 96-04-
028, recodified as § 208-660-08030, filed 2/1/96, effective 4/1/96. Statutory Authority: RCW 19.146.225. 65-13-091, § 50-
60-08030, filed 6/21/95, effective 7/22/95.]

WAC 208-660-08032 Approved methods of dishursement to and from trust accounts.
A mortgage broker who receives a check from closing which includes both the mortgage broker's fee and a payment or
payments for third party service providers s required to disburse to and from trust accounts in accordance with WAC 208-
660-08010 through 208-660-08030. The approved methods for accomplishing this, and avoiding violation of RCW
19.46.030, are:

(1) The mortgage broker at the time of deposit is fo split the check at the teller window and route any moneys due to
third party service providers to an approved trust account, and moneys due the mortgage broker to its general account; or

A-R
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(2) The mortgage broker deposits the entire check into the trust account. After paying any and all moneys due to third
party service providers and seeing to it that the borrower has received credit for all funds deposited in the trust account, the
mortgage broker may transfer excess funds remaining in the individual borrower's subaccount into the mortgage broker's
general business bank account. This amount must be equal to the fee disclosed on the final HUD-1 Settlement Statement,
less any amounts already received by the mortgage broker, and must-be duly recorded in the trust subaccount ledger. The
mortgage broker may at no time before the loan is closed transfer moneys from a trust account to their general business
bank account. . :

[Statutory Authority: RCW 43.320.010, 19.146.223, 01-01-044, § 208-660-08032, filed 12/8/00, effective 1/8/01.]

WAC 208-660-165 Fines and penalties for violation of the Mortgage Broker Practices Act.

Each mortgage broker and each of its principals, designated brokers, officers, employees, independent contractors, and
agents shall comply with the applicable provisions of the Mortgage Broker Practices Act. Each violation of any applicable
provision of the Mortgage Broker Practices Act, or of any order, directive, or requirement of the director may, at the
discretion of the director, subject the violator to a fine of up to one hundred dollars for each offense. Fach day's
continuance of the violation is a separate and distinct offense. In addition, the director in his or her discretion may by order
assess other penalties for a violation of the Mortgage Broker Practices Act.

[96-04-028, recodified as § 208-660-165, filed 2/1/96, effective 4/1/96, Statutory Authority: RCW 19,146.225. 95-13-091,
§ 50-60-163, filed 6/21/95, effective 7/22/95; 94-23-033, § 50-60-165, filed 11/8/94, effective 12/9/94.]
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