PROPOSED RULE MAKING CR-102 (Junie 2004)

Do WNOT u r expedited ruls making

Agency: Department of Financial Institutions, Securities Divigion

Preproposal Statement of Inquiry was filed as WSR [7-15:071 ;or Ll Crriginal Notlee
|_| Expedited Rule Making--Proposed notice was filed as WSR :or | ] Supplemental Notice to WSR
|| Propasal is exempt under REW 34.05.310(4) Contimnuamce of WSR 0800124

Title of rule and other identifying infermation; (Desonbe Subject} n mder o allow miesssted persong additional isme 2o gubmel comments,
the Securities Division is continuing the rule-muking proceeding concerning the propesed amendment to its rules w provide further

clarification of when a pemson holds himself or berself ouf as a “financial planper™ or “lvestment counselsr™ The rules the Division
has proposed o smend are set Bath in WAC 6024 A=-040 and 460-23A-045,

Heanng locationis); Subimit written comments to:

Stole of Wosligtod Mame: Foish L. Anderson

Deepurtmist ol Finnticlal lostimtiom Address: Diepartment of Fimsnciol Insutuiions — Secuniticz Divisiong
£30 Isrpel Rd, 5W, [oom 319 O ow 9033 Olymgpa, WA, 98307-0013

Tarmswaler, Washington RS0 il [ﬂlﬂiﬂ[ﬁﬂﬂjﬂﬂ.‘li’l&.ﬂ.ﬂ!

Fasw (3040 7O4-6480 by (date)d Augus 5, NS
Azsistance for persons with dissblities; Contact

Curntyn Hawkey: PO, Box 9033; Olympia. WA 93507-
Date of Intended adoption: st {5, 204 LIIER, by July 20, 2008

ote- T DN i sitidve o) TTY 360 fid-B 126 or (3660} 028774

Purpose of the proposal and its anticipated effects, including any changes in existing rides: The Sceurities Divison las propasal o
pmgnsl e rules w clarify that & person who wes 3 tenn or abhreviation thereol, or engages 0 any condoct, that would lend a reasonnble
piersom o befieve that the person s holding himsel§ or harsel oue as o finangial plinnec” or “mvistment conmselor” holds himeself o
lerseld out ng o inancial planner™ or “inyestineng doumreeloe™ aned is thenetone subject o registeation as an nvestment adviser under
ROW 21200040 unless that person fulls within the exception set forth in WAL 460-24A4-045 Tor those thot would not otherwise be
comsicdored an investment adviser, In order to achieve this goal, the Division proposed amendmes o WAC S00-24A 86400 1o provide
it & person not taly bolds himselfor hersel§ ourns & “Ffooncial plannes™ or “investment cownselor™ when the person uses any of the
lerms already lsted in thot section, but also when the parsoen “uses any sthier ten oF abbrevmteon thereel, or engaees i any condoet,
Huat woold beadd @ reasoneble person o believe thit the person 8 halding fimael§ or haesall out asa “Ninancal plaoner o investment
counselor,”™ The Divisian also proposed wnendments o the exception for peesaas tar would otherwise b2 gonsidered investinent
advisers set forth in WAC 460-24A-045 to make minor climpges 1 secommadate the proposed amendments 10 WAL 460-24A-030)
Text of the proposed amendments to the Division's rules accompanics this wothde

Crabi: Ayguuy 3, 200 Tirme |01 A,

Reasons supporting proposal; The omendmients proposed by the Division shoufd be sdopted to provide geeater clarsty regarding
when o persen holds himself e herself out as an investment adviser, particularly given the growing wae of prafiszionn) designacions
thait siwle or inply that & persoin i special experiess, certilagation, ortromning m finoncial plenming, incleding the growins use o
saror desigrptions and certilications, The Privision has concerns tae these types of desiznotions are being used by persons thog aee
ok regisiired ks anvestmend advisars,

Statutory suthority for sdopton: ROW 20200450, 21 2000506), | Statute being implemanted: EOW 2120
2120, 004 )

Is rube necessary because of a: CODE REVISER USE ONLY
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Ayancy comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters:

Mo
Mame of proponent: (person or organizabion} Department of Financial Institutions, Securities DHyvisien [ Erivate

[ Public

[ Governmental
Mame of agency personnel responsible for:

Mame Office Location Pharne

Drafting,......... Faith L. Andersen 150 Tarneld Rond SW) I.'?I:.'1|.1||u W -'|. ‘.IESIIIL [T TrETHIS
|r1'||:I|EI'I'IEI'I:I.EII;J'I:|I'I...."-u.11. J:d'.“. IE':F L‘.r.ml rtll.n.i 'ﬁ"l"- IH'.-zrrpL.! ".'l- '|. 'HIIHHI'II ------------- o {3ﬂ-ﬂ] I_H-l'-'-t-l :';:;r- ------
Enforeement;, ... Michog] E. Sievenson 154 [sraed Road SW; Clympia, WA, 98301 {300) B02:a874

Has a small busingss economic impact statement been prepared under chapter 19.85 RCW?
[1¥es Attach copy of small business economic impact siatement.

A copy of the siatement may be obtained by contacting:
Mamea.
Address:

phone (|

fax { I
e-mall

(<] No. Explain why no statemant was preparad
The Securities Act of Washington, chaoprer 2120 ROW, and the existing rules adopied thereunder alrepdy subject perzons who hold
themselves oul as “Anmeial planners” g “investment counselon” o regisiimion o8 ivesiment advisers, Therefore, the adoption of the
amendments to existing nales proposed i this fotiee will notadd any additonal complipnes burdens lor those subject to the rulos bat will
provide greater clarity 1o those subject o these rules: I any costs are borne by businessed in connection with the proposed rules, these
cokts will be ne more than minor. As such, the azency is not reguired w prepore. o amall busisess economic opect stilement under RCW
1485030,

Iz & cost-benefit analysis required under ECW 34.05,3287

Clyes A pralminary cost-penafit analysis may be ablaned by contacting
Mame:
Address:

phong: | I
fax { ]
a-mail

% Mo Please explain: The Depariment of Financial Instdutions 15 not one of the agencies listed in RCW 34.05 228




AMENDATORY SECTION (Amending WSR 00-01-001, filed 12/1/59,
affective 1/1/00)

WACD 4&80-24A-040 Uge of certain terms. ({3} )] For the

purpoges of ROW 21.20.040{((43+)1 147, {((ese—of—eany—term—or
shreristter—for-—a—term—imre it ——the—wered) ) A4 person holds
himgelf &y hevgelf put ag a "Einancial planner” or |({the—word))

"investment counsslor" ( (fr—romsideredt—the smame—as—the—tEe—of
ettt these—termeatome

+—For—thre—pomrposer—o R 21200 3 —terme—theat—are
ceemed—mirritsr—to—=f et olanme st et e tret e rmmee o
meiode—brt—are—nob—trmited—+toT) ) when the pergon:

(1} lisea apy of the following terms or abbrevigtions thereof

(a} Financial cconaultant;

B} Investment consultant;

Izl Monsy manager;

(d} Investment managexr;

(2}l Imvagtment plannar;

(£) Chartersd financisl consultant [ ({(or—tts——abreviation))
{CHFC) ;. or

ig] { | Fhe—ebirev it ter—SFe) ) B! financial planner
CE ar

[3| Uges any other term or abbreviation thereof, or epngdages i
anv_sopnduct, that would lead & reagonable person to helieve that

the pergson ig holding Bimself or hergelf owt adg a "finapgocial
planner” or “"investment counselor."

AMENDATORY SECTION (Amending W3R 397-16-050, filed 7/31/97,
effective 8/31/97)

WAC 460-Z4R-045 Holding out as a financial planner or

invastment counselor--Exception. & person | (osnog-m—term oesmed
stmtlar —to—frameiat—planrer e —Hinvestrent—ooomsetsrt ) ) who
would otherwise be deemed an jgvestiment adviger under WAC 480-Z4A-
040 { (H2+) ) will not be considered | {tote—totdagidtmeetfout—are
et plinmmrer—forporpeees =) | an ipvestmsnt adviser under ROW
21.20,008(8) and 21.20. DQGi_l under the fﬂlluw‘ng Circumatancag:
(1) The person is not in the businesse of providing adwvice
relating to the purchase or sale of securities, and would not, but
for ((oi=]) the use of {(soch—w)) gertainp btermg or abbreviations
therepf as set forth in WAC 460-2345-040(1) or engaging in certain
conduct get Forth 4in WAC 4€0-34A-04002), be an imvestment adyviger

[ 1] OT5-1465.5



reguired to register pursuant to RCW 21.20,040; and

(2) The perscn does not directly or indirectly receive a fee
for providing investment advice. Receipt of any portion of a "wrap
fee," that is, a fee for some combination of brokerage and
investment advisory services, constitutes receipt of a fee for
providing investment advice feor the purpeose of this section; and

{3} The person delivers to every customer, at lesast forty-
eight hours before accepting any compensation, ineluding
commissieons from the sale of any investment product, & written
diaclogure including the following information:

{a) The person is not registered as an investmant adviger or
inveatment adviser | {sxlesper=on) ) representabive in the state of
Washington;

{b) The person is not authorized to provide financial plannming
or inveatment advisory services and dosa not provide such services;
and

{c)] A brief description of the person's business which
description should include a statement of the kind of products
offered or services provided {e.g., the person ig in the business
of selling securities and insurance products) and of the basis on
which the person is compensated for the producte scld or services
provided; and

(4) The person has =2ach vCustomer to whom a diselsgure
deascribed in subsection (3) of this section is given sign a writken
dated acknowledament of receipt of the disclosure; and

(%) The person shall retain the executed acknowledgmente of
regelpt reguired by subsection ([(4) of this section and af the
disclosure given for go long as the person continues to receive
compenaation from such customers, but in no case for lesa than
three years from the date of execution of the acknowledgment;

(6} If tha person received compensatlion from the customer on
more than one occasion, the person need give the customer the
disclosure described in subsection (3] of this ssction only on the
Firar ococagion unless the infermation in the disclosure bacdmes
inacgouracte,; in which case the persen must give the customer updated
disclosure before receiving [urther compensation from the customer.

[ 2] OTS-14685.5



